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INTRODUCTION. 


4Ntending to make ſome Enquiry into the 
6 Fe) Original of the Chancery, as a Court of 
lt; - Equity, it ſeemed moſt natural firſt of all 
; >: to conſider its primitive Buſineſs and Inſti- 
tution. And this appeared to be ſo linked 


and interwoven with the Hiſtory of the other Courts, 
that it was hardly poſſible to ſeparate the Knowledge of 
any one of them from the reſt, Thus by degrees, I 
was led up to that common Spring and Fountain of Ju- 
riſdiction, of which they were all apparently but ſo many 
Streams, or Rivulets. 

But as the Mind takes a different Courſe in the Inveſti- 
cation of Truth, from the delivering it to others; and that 
which was firſt in the Invention, 1s ever laſt in the Exe- 
cution: ſo in digeſting theſe Materials, a quite contrary 

"Method muſt be purſued, from that which is before de- 
ſcribed. And thus our Treatiſe will divide itfelf into 
four Chapters. In the firſt of which, we will ſpeak of Ju- 

B riſdiction, 
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INTRODUCTION. 


riſdiction, as conſidered abſtractedly in itſelf, or in the 
Perſon of the Sovereign ; in the ſecond, of the Place of 


Judicature ; in the third, of the Juſtitia, or Chief- Juſtice 
of England, from whoſe Office moſt of the other Courts 
at Weſtminſter are derived; the fourth and laſt, we have 
reſerved for the Chancellor, and Court of Chancery. 

As Juriſdiction therefore is one of the Works or Ac- 
tions of a State, it will be neceſſary to take a View, 
in the firſt place, of the inward Fabrick and Conſtitution 
of Political Societies, that we may diſcern of what Uſe it 
is, and what Relation it bears to the Whole. 


PART 


PART I. 
Of the Courts of Common Law. 


I Inn 


Ce ——— _— 


2 CHAP. I. 
Of JURISDICTION. 


SECT. I. Of the inward Structure and Conſtitution 
of Civil States. 


OW th. moſt proper Definition of a 
DYE! Civil State ſeems to be this, that it is a 
Compound Moral Perſon, whoſe Will, 
AM united and tied together by thoſe Cove- 
) nants, which before paſſed among the 
Multitude, is deemed the Will of all, to the end that it 
may uſe and apply the Strength and Riches of private 


Perſons, towards maintaining the common Peace and Se- 
curity. 


Puff. lib. 7. cap. 2. ſect. 13. Domar. tom. 2. book 1. Moor 7 794. 
by the Earl of Northampton, in the Caſe of the Union of the Anat of 
Scotland with England. Forteſcue cap. 2, 14. Locke's Eſſay on Civil 
Go 8 cap. 10. fol. 265. Ariſtot. Polit. lib. 4. cap. 4. & lib. 7. 
cap 


; B 2 Hence 
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Hence a political Society may be conceived as an arti- 
ficial Man; in which, the Sovereign is the Soul, as giv- 
ing Life and Motion to the whole Body: the Magiſtrates 
and the other Officers, artificial Joints; Rewards and Pu- 
niſhments, faſtened to the Seat of Sovereignty, and by which 
every Member is moved to the performance of its parti- 
cular Duty, the Nerves, which do the fame in the Body 
natural; the Wealth and Riches of particular Members, 
are the Strength; Salus Populi, the People's Safety, its 
Buſineſs ; Counſellors, by whom all things needful for it 
to know are ſuggeſted to it, are the Memory; Equity 
and Law, an artificial Reaſon ; Concord is Health ; Se- 
dition, Sickneſs; and Civil War, Death. Laſtly, the 
Pacts or Covenants by which the Parts of this Body Po- 
litick are cemented together, reſemble the Divine Fiat, 
or the Let us make Man, pronounced by God in the 
Creation. From whence we may gather by the way, 
that the Form of Government is the fame in the State, 
as in a human Body, the Structure and Diſpoſition of the 
ſeveral Parts and Members. And what the Parts of So- 
vereignty are, may plainly be diſcovered from the Na- 
ture and End of Civil States. 


SECT. Il. Juriſdiction an Incident inſeparable to all 
Governments. 


ND thus all Kingdoms, in their Conſtitution, are 
inveſted with the Power of Juſtice, both according 
to the Rule of Law and of Equity. For Juriſdiction, as the 
| Ci- 

r Hobart, in the Caſe of Martyn and Marſhall, v. Key. 


3 Hobart 6 


Corvini Pe ib. 2. tit. 1. de Juriſdictione. 


I. . 211, 212, per Fleming C. J. in the Caſe of. Cox, v. Grey. 
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Civilians fay, is a Power of judging, introduced into the 
Publick out of neceſſity. Hence, with us all the King's 
Courts, are held to be of common Right, and to have 
been time out of mind; ſo as a Man cannot know which 
of them is the antienteſt Court. 

And upon this ground it is, that the Chanceries in 
Chefter and Durham, are incident to Counties Palatine, 
which had Jura Regalia. So the County Palatine of 
Lancaſter, and Principality of Wales, have Courts of E- 
quity as well as Law. 

And the Reaſon and Foundation of this Neceſſity is 
apparent. For ſince under the exacteſt Syſtem of Laws, 
there ariſe frequent Diſputes about the right Application 
of them to particular Caſes, and many Circumſtances are 
to be conſidered, before a Fact can be pronounced illegal, 
or the Author of it convicted ; on this account, the judi- 
ciary Power is ſuppoſed to come in to the Aſſiſtance and 
Support of the legiſlative and vindicative. And here it is 
neceſſary, that the Judge have a Liberty of excepting 
ſuch Matters, as it may fairly be preſumed the Legiſla- 
tor himſelf would have excepted: and rather to follow 
the Intent and Meaning, than the ſtrict Letter of the 
Law, which is the Office of Equity. 


2 SECT. 


0 2 IV. 63. by all the Judges in Cam. Scacc. ſame cited 4 Inſt. 79. 

Hobart 63. per Hobart, in the Caſe 4 — and Marſhall, v. Key. 
Spelman's Gloſſ. tit. Comes Palatinus. Selden's Titles of Honour, Part 2. 
cap. 5. 

y 2. Vern. N Trelawney, v. Williams, agreed per Cur. 1. Saund. 
73. Peacock v. Bell. ruled. 

Puff. lib. 7. cap. 4. ſect. 4. lib. 5. cap. 12. ſect. 20. Domat. Book 2. 
tit. 4. ſect. 1. par. 4. 


An Hiſtorical Eſſay an zhe 


SECT. III. This was originally in the King, as 
| Sovereign. 

E T us ſee then who it is that firſt and principally 
ought to give Judgment? And it is to be known 
that this is the King himſelf, and no other, if he alone 
were ſufficient for the Work ; ſince to this he is bound 
by virtue of his Coronation-Oath*. And Juriſdiction is 
fid to be the greateſt Dignity that belongs to the King, 
who is the ſole Fountain of Juſtice within his Realm, 
and deſervedly ſtyled Capitalis Fuſfticiarius Angliæ, ha- 
ving the Power of judging, not only according to the 
Rule of Law, but of Equity ; both of which being in 
the King, as Sovereign, were afterwards ſettled in ſeveral 
Courts, for the more convenient Exerciſe of Juſtice, and 

for the Eaſe and Profit of Himſelf and of his People. 
©So in the Feudal Law, and by the Cuſtom of Nor- 
mandy, the Emperor, or Duke, had the ſupreme Do- 
minion and Juriſdiction, as appertaining to their Royal 
Office; Patriæ pacem tueri, æquitatis linea contentiones 
ſimgulas terminare, & wirgd juſtitiæ populum coercere, 
And this ſeems to have been the original Office of Kings, 
who were at firſt only Judges; and after Wars aroſe, 
became Generals and Leaders of Armies: and thus at 
length 


2 Brat. lib. 3. cap. 9, 10. fol. 105, 108. Britton. fol. 1. Spelman's 
Gloſſ. tit. Cancellarius. Dugd. Orig. Juridic. cap. 6. Lambard's Ar- 
chion. fol. 110, 111, 112, 277. 

> Mirror. cap. 4. ſect 2. 20 H. VII. fol. 4. 12 H. VII. fol. 17, 18. 

2. Vent. 268. Woodward, v. Fox per Cur. Bacon e Gover7- 
ent, Cap. 71. fol. 301, 318. Corvini Digeſt. fol. 43: 

< /,ouch. Deſcripr. Jur. Temporal. par. 1. ſect, 2, 8. Mackenzie 
Inſtit. lib. 2. tit. 5. Bodin fol 236. Crag. lib. 3. tic. 7. ſect. 3, 4. & 
lib. x. tit. 1. ſect. 4, 5, 6. 
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length united both parts of Defence in them, in Peace 


and in War. 


SECT. IV. The King did never pronounce Judgment 
Himſelf, but by his Juſtices, 


E T * it hath not been ſeen that any King of Eng- 
land hath pronounced Judgment with his own 
Mouth, neither can He at this day. But He hath com- 
mitted all his judicial Power, ſome in one Court, and 
ſome in another, to his Juſtices; and by them he judges 
according to his Laws: & hæc eft voluntas regis, viz, 
per juſticiarios & legem ſuam unum eft dicere. 
But certainly, the Kings themſelves often fate in Court 
in the King's-Bench : (nor let this ſeem ſtrange to any 
one, ſince it is conformable to the Practice of Nations in 
many Ages.) And in the Rolls of Charters under King 
Jobn, and the Times near him, often occur Grants; that 
ſuch or ſuch Engliſb ſhould not be impleaded or put to 
anſwer, niſi coram Nobis, vel Capitali Fuſticia neftrd ; 
and to Normans, niſi coram Nobis, vel Capitali Seneſc ballu 
neſtro, The one ſignifying the King's Perfon ; although 
now Pleas entered in the King's-Bench before the Suc- 
ceſſor of the Capitalis Tuftitia, are entred coram Rege. 
And ſome Rolls, as of 44 H. III. have Placita coram 
Domino Rege, de tempore Hugonts Biged Juſticiarii An- 
gliæ: And alſo in the fame Bundle, Placita coram Hu- 
gone 


« Forteſcue, cap 8. 8 H. IV. fol. 19. 8 H. VI. fol. 20. Fitzh. tit 
Grant. 5. 2 R. III. fol. 11. ſame cited 4 Inſt. 70, 71. 

» Selden's Notes upon Forteſcue, cap. 8. 4 Inft. 73. Maddox's Hiſt 
of the Exchequer, cap. 3. Roll. Abr. fol. 535. Letter H. 
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gone le Bigod Fuſticiaris Anglige. And in 2 Ed. IV. the 

King fate in Perſon. 2 
So it is ſaid that H. I. at leiſure times, ſate every day 

'till Twelve a-Clock in his own Houſe ; Secum habens 


Comites Barones, Proceres, & Vavaſores, to hear and deter- 
mine Cauſes : whereby he attained the Sirname of Leo 


Fuſticie in all Stories; and ſo excelled, in peaceable Go- 


vernment of the State, his beſt Progenitors. 

And it appears by the Plea-Rolls remaining in the 
Treaſury of the Exchequer, that H. III. did ſeveral 
times fit perſonally in Judgment. 

And * ſame is found of R. III. and H. VII. 


a Cottoni Poſth. fol. 48. Maddox fol. 68. Lambard's Archion. fol : 


144 165. 


+» 
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CH AP. II. 
Of the PLACE of Judicature. 


SECT. I. 1*. Among the Saxons. 


E * muſt now proceed to the Place of Judica- O. 
ture. And firſt, among the Saxons; of the _ 
Vp Curia Regis, or King's-Court, which ſome 
have doubted, whether at that time it had a 

© Being or not; for that the Saxons were a plain and ſim- 
ple People, and did not affect Pomp and Ceremony, as 
the Normans that came after them. 

Yet in the Laws of the Saxon King Edgar, it is thus or- 
dained: Let no Man ſeek to the King in Matter of Vari- 
* ance, unleſs he cannot find Right at home: but if that 
* Right be too heavy for him, then let him ſeek to 
© the King to have it lightened. The very like where- 
of, in effect, is to be ſeen in the Laws of Canutus the 
Dane, ſometime King of this Realm. 

>From whence it is plain, that although the Saxons our 
Anceſtors, who ſucceeded the Britons in this Country 
| retained the Manners of the old Germans, their own 


4 ba Archion. fol. 18, 19. Maddox Excheq. cap. 3. fect. 4; 

"> Lambard's Archion. fol. 9, 19, 20. Brady Hiſt. book 2. part 1. fol. 

74 75- Spelman's Gloſſ. tit. Gemote, and its ſeveral Species, Folcmote, 
redmote, Halmote, &c. 
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Of the 
— 
Courts. 
The Hal- 


n:ote, 


The Hun- 
dred mote. 
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Elders, who, as Tacitus writeth, Tura per pagos viceſ- 
gue reddebant, and made Diſtribution of Juſtice, not on- 
ly in one Town, or in the Prince's Palace, but alſo at 


ſundry other ſpecial Places within the Country, viz. in 


the Sheriff's-Turne, the Hundred-Court, and Court-Ba- 
ron; which even to this Day do ſtill remain the fame in 
Subſtance, as they were then : Yet beſides theſe baſe and 
inferior Juriſdictions, the King himſelf had an high 
Court of Juſtice, which did judge, not only according 
to meer Right of Law, but according to Equity and good 
Conſcience. | x 

* As to the inferior Courts in the Country, the Theine 
or Lord of the Town had Juriſdiction over his Follow- 
ers, the Caorls and Theodens, and with them did deter- 
mine ſuch Controverſies as aroſe in his Territories. Theſe 
the Normans called Barons; and out of this Uſage the 
Court-Barons took their beginning. But the Saxons cal. 
led it Sacham, Socbam; ſignifying thereby, Cauſarum 
Actionem & Libertatem judicandi, However, they had 
no Cognifance of criminal Matters, but by the King's 
Charter in the Leet or Tithing, which ſometimes alſo 
was granted to peculiar Officers, 

The Lord of the Hundred had Juriſdiction over all 
the Towns in the Hundred, as well in criminal Matters 
as in civil, And Appeals lay before him and his Fol- 
lowers, the Lords and Owners of Lands within that Hun. 
dred, who were bound to be preſent at every Court, 
which was held monthly, and eſpecially at Michaelmas 
and Lady-Day. In like manner, the Trithing was the 
Court of three or more Hundreds. 


The 


» Spelman's Treatiſe of the Ancient Government, 
d Keilw. 145. Bro. tit. Quo Warranto, pl. 2. 
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The Earl or Alderman was equal with the Biſhop, 
and had the Government of the whole Shire, both in 
Civil and Criminal Matters, whether entered originally, 
or brought thither by Appeal. For this purpoſe he held 
his ordinary Court by the Sheriff, once every Month; 
where all the Free-holders were Judges. And as the 
Biſhop had twice every Year two general Synods, where- 
in all the Clergy were tied to reſort, for Matters concern- 
ing the Church: fo there was twice a Year a general Aſ- 
ſembly of all the Shire, for Affairs touching the Com- 
monwealth ; and theſe were compoſed of all Eſtates, 
both Clergy and Laity, and eſpecially the Biſhop of the 
Dioceſe. For at that time the Biſhops and Temporal 
Lords did often fit in either Court together, as principal 
Judges. And the fame ancient Inſtitution remained af- 
ter the Conqueſt, and was confirmed by LL. H. cap. 
8. as appears at large from the Law itſelf. 

* But there was in this reſpect a wide Difference between 
the Saxon and Norman Juriſdiftions, that the former 


The Scire- 
mote, or 
Folcmote. 


Of the 
ifference 
betwixt 


were not feodal, or ariſing from their Poſſeſſions, except the Saxon 
22 


of the Theine over his Followers, whoſe Lands were he- 
reditary; and even there it proceeded rather from their 
precarious and incertain Eſtates, which made them ſub- 
ject to the Power of the Lord, than from any feudal 
League or Obligation. For all the Folckland was at will 
only, or for Life or Lives at fartheſt; but as to Tenures, 
they had not ſo much as the Name, though many Ser- 
vices, as the Greeks and Romans, and all other Nations. 
C 2 The 


* Brady's Glofl. fol. 40, 41. ad Hiſt. book 2. part x. fol. 79. 8 

man's Treatiſe of 8 1. and in Gloſſ. tit. Feudum, oe Jo 

— & Aldermannus. Crag. de Feud. fol. 29. Bodin's Commonwealth, 
3. cap. 5. 
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The other Juriſdictions were at the pleaſure of their 
Kings, as in France and Germany, while the Fees were 
at the Will of the Sovereign, or for Life at moſt; till 

Hugh Capet, uſurping the Kingdom of France, to ſecure 

himſelf in the Throne, made them Hereditary. And then, 
whoever could diſpoſe of Fees, might juſtly give Laws to 
their Vaſſals, ere& Courts, and take upon them all other 
Privileges pertaining to a noble Fee. The Conqueror 
imitating the ſame Policy, did not only bring with him 
the Military Tenures, (which were hardly known here 
before, and aroſe from the particular Neceſſities of the 
Northern Nations, in their Settlements upon the Conti- 
nent, of forming ſuch Societies to prote& themſelves: 
and guard their Conqueſts) but made them likewiſe He. 
reditary. From whence ſprang thoſe Incidents of Ho- 
mage, Relief, Ward, Marriage, Eſcuage, Aid, Cc. 
which are to be found perfectly deſcribed in the Grand: 
Couſtemer. 


SECT. II. 2“. Among the Normans. 


- + E“ will now take a View of the Norman Courts: 
gu. and firſt, of the Aula or Curia Regis. The 
Curia Regis or King's Court hath a twofeld Significa- 
tion; 1*. as it is intended of the King's Palace, or 2*. of 
his chief and ſovereign Court of ordinary Judicature. 


And in order to underſtand this latter aright, it will be 
| | ne- 


Maddox Hiſt. of the Exchequer, cap. 1, 2, 81 4 Inſt. in the Pro- 
ofl. 


em. Spelman's Treatiſe of Parliaments. Brady's fol. 42. and In- 
troduction, fol. 188, 189. Lambard's Archion. fol. 38, 39. Bacon's 
Uſe of the Law, fol. 17, 35- Dugd. Orig. Juridic. cap. 9. fol. 25. Ba- 
con on Government, part 1. Cap. 58, & 61. 
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neceſſary to take a View of the ancient State of the 
Kingdom. Gn Ge 
The Realm of England was in old time deemed one 
great Seignory or Dominion, of which the King was 
Sovereign, or chief Lord, and his Court the See of the 


Sovereign Judicature. 

This Power of judging was in a ſort inſeparable from 
the Royal Perſon ; ubicunque fuerit in Anglia in Curia 
vel in Einere: but more eſpecially when he pleaſed to ap- 
pear in the Splendour of a Sovereign. 

The Barons were his Homagers, who held their Ba- 
ronies of him, and were ſworn to be his Men. They 


were called Pares, becauſe they were Peers, and Con- 
vaſlals of his Court, Barones Curie Regis. And from 
his often adviſing with them in Matters of difficulty, and 
doing many ſolemn Acts in their Preſence, and with their 
Concurrence, Conciliarii vel Concilium Regis. 

Theſe being Peers of the King's Court, gave, as Oc- 
caſion required, or they were commanded, their Atten- 
dance there (for Fidelity, Counſel, and Defence, were 
implied in their Oath of Fealty) and ſome of them more 
particularly, who were inveſted with the great Offices of 
the King's Courts; as the Juſticiar, who preſided there 
and in the Exchequer ; the * Conſtable; the Marſhal; the 
Steward, orSeneſchal; the great Chamberlain; the Chancel.. 
Tor; and the Treaſurer : and were, together with ſome of the 

Biſhops: 

a For the Court of the Conſtable and Marſhal, ſee 4 Inſt. 123. Spel- 
man's Gloſſ. tit. Marſchallus. Parker's Caſe 1. Lev. 230. 1 Syd. 352, 353. 
Caſes in Parliament, 61, 62. And ſee his Office in Stat. 13 R. I 

This Office came with the Conqueror out of N — er 1 Hiſt. 


of the Exchequer, cap. 2. ſect. 4, 5. Lambard's Arc 51 
Edward Duke of Buckingham, beheaded 12 H. VIII. was the laſt. Sel 


den's Notes upon Forteſcue, Cap. 32. fol. 37, 38. 


Of the 
Courts- 
Baron. 


agreed. For the Oath was the fame to the meaneſt Lord, 
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Biſhops and Prelates, concerned in managing the Affairs 
of the Revenue, and in diſtrybuting publick Juſtice, in 
Cauſes brought into the King's Court. And the fame 
Cuſtom prevailed in other Countries, as the Empire, 
France, and Normandy, both in the holding the Court, 
the Attendance of the Barons, and celebrating the great 
Feſtivals. 

But in Tra& of Time, Suits growing more numerous, 
there were certain Perſons, expert in the Laws and Cuſ- 
toms of the Realm, aſſigned to fit with the King, or 


his Juſticiar, as their Aſſiſtants : upon which, by little 


and little, ſuch great Men, Barons, who had uſually fate 
as Aſſociates and Aſſiſtants, declined that Service. And 


this happened, as ſome have conjectured, about the ſame 


Time as the great Council of Lords was laid aſide, and a 
Privy-Council firſt taken up. | 

In like manner, a Baron, or great Lord of the Realm, 
eſpecially at the Capital Seat of his Honour or Barony, 
had his Court and Officers, his Steward, his Marſhal, 
Chamberlain, and others: and in Affairs of weight, or 
common Concern, he conſulted with his chief Officers, 
and other Peers, or Convaſſals of his Seignory, and did 
many ſolemn Acts of Donation, and Inveſtiture, and of 
other kinds, in their Preſence, and had ordinarily with- 
in his Fee, the Power of miniſtring Juſtice to his Vaſſals, 
or Men: all this in ſubordination to the King, and the 
Curia Regis. So that although there was this eſſential 
Difference between them, that the royal Seignory was 
held of no Superior, but Honours and Baronies imme- 
diately of the King: yet in ſundry other reſpects they 


JunrIsDICTION of che CHANCERY. 15 


as to the King himſelf; and the Power of juriſdiction 

extended even to the eighth part of a Knight's Fee, both 

here and in Normandy. 

But the Placita Spathe froe Gladii, were the peculiar 

Prerogative of the Prince: and no one could hold Plea 

of them, but by Grant or Commiſſion from him; and 

ſo Juriſdiction was diſtinguiſhed into feodal and baillee, 

as well in the Empire and Normandy, as here. For with 

us, a Leet, or Turne, is the King's Court of Record, and 

not incident to a Mannor, as a Court-Baron always is. 

Yet to an Honour, it ſeems by common Intendment, 

Franchiſes do belong ; for it is held of the King in chief, 

and by reaſon of theſe Liberties and Franchiſes it is called 

an Honour, as Scrope faid ; as alſo, becauſe it was ori- 

; ginally the Name given to the ancient Feudal Baronies. 

4 And as the Curia Regis was inſtituted in caſe of the g/,,, 

4 King, ſo were afterwards the Juſtices in Eyre in eaſe of Juſtices 
A the Curia Regis; the Writ of falſe Judgment proving an * 
y ineffectual Remedy, and the Number of Suits enereaſing. 
3 But the particular Time when they began, is not very 

Y certain; and they who would infer from Hoveden, that 
= they were firſt inſtituted in the Reign of H. II. may fall 

| into 


*Zouch. Deſeript. Jur. temporal. pars 1. ſect. 3. pars 3. ſect. 2, 3. 
Crag. de Feud. lib. 3. tit. 7. Struv. Syntag. fol. 109, 1 12 H. 
VII. 17, 18. 4 Inſt, cap. 53 ro 58, 59. 2 Inſt. 70, 99. 4 Co. 33. 
6 Co. 11. The Common Law gives Him a Court of his Tenants, but Foy- 
cher, Pillory, Infangthefe aud Tumtill, cant be by reaſon of 4 Manor. 
ruled. Keilw. 138. a. But the King is the Original of all Franchiſes, 
and regularly they do not paſs out of Him without expreſs Words. uw. 
151, 138, 139, ruled. Spelman's Gloſſ. tit. Honor. 
 » Maccox's Hiſt. of the Exchequer, cap. 3. ſect. 10. an's Gloſſ. 
tir. Iter. Lambard's Archion. fol. 36, 37. Bacon's Uſe of the Law, 
fol. 17, 18, &. 4 Inſt. cap 33. Fuſtices of Peace, cap. 31. Juſtices of 
G04 / Delivery, cap. zo. 7 ices of Oyer and Ter miner, cap. 28. Fuſtices 
of Aſſize, and Niſi Prius, cap. 27. | 
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into an Error. Theſe Juſtices itinerant were uſually the 
fame Perſons, amongſt others, as fate in the Curia Re- 
gs, and the Pleas and Buſineſs before them much alike 
in both Places. You may ſee a Catalogue of them in 
Maddox, and the Articles in Eyre in Hoveden. Their 
Authority is ſince tranſlated by Act of Parliament to 
Juſtices of Aſſize, who are now the Judges of the Cir- 
cuits; and they have five Commiſſions by which they 
ſit, 1. of Oyer and Terminer ; 25. of Goal-Delivery; 37. 
of Aſſize; 4% of Nis Prius; 5". of the Peace. 


= 
a. 
. —ůj——— ͤ——E—G 2 wx * 
— - £ * 
— — 


Sz” 8 


— — — — 
HA 


— 


_ pL 


SE CT. n. Of the Pleas, and Buſineſs in them. 


HE Pleas that were cognizable in this Court, 

were of two ſorts. The firſt belonging to it pro- 

perly and immediately; the other mediante Comitatu, 
when the Lord's Court failed of doing Right, being re- 
moved thither by Pone, upon good cauſe. Y 
Of the firſt fort were the Crimina Majora, that con- 1 
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cerned Life or Members, and civil Pleas concerning Ba- * 
ronies which were held of the King in Capite; and ſome „ 
others, more of neceſſity than of right, as Pleas of Ad- 9 


vowſons and Dower, becauſe no one but the King could 
write to the Biſhop to admit the Clerk, or certify the 1 
Legitimacy of the Marriage. Alſo Fines taken in this 1 
Court ; becauſe no one elſe could interpret them but the 2 
Court where they were permitted. A 

2 


As 


Y Maddox s Hiſt. of the Exchequer, cap. 3. ſect. 6. Selden's Notes upon 
Hengham. fol. 135, 136. Glanv. lib. 1. cap. 3. lib. 12. 3 1, 278. 


* lib. 3. cap. 7. fol. 105, 106, 154. de Feud 3. tit. 7. 
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As to the ſecond fort, it is to be known, that no one 
can be impleaded concerning his Freehold, without Writ 
of the King, or his Juſtice;. and this muſt be directed to 
the Lord only of whom he claims to hold it: nor can 
it be transferred to the County without cauſe. The rea- 
ſon of this was, 1,. becauſe in ancient Times all Convey- 
ances were made before the Tenants of the Lord's Court, 
and regiſtred in the Court-Rolls, as of Copyholds now: 
wherefore the Trial was to be per Pares Curie, or by 
the Court-Rolls. 2%, The Lord would elſe loſe all the 
Profits of his Court. But where the Neceſſity of the 
Caſe requires it, or leſt there ſhould be a Failure of Right. 
it may be carried into the County Court, or from thence 
to the King's Court. 

* This Gradation of carrying the Suit Gon the Lord's 
Court to the County, and from thence to the King's 
Court, appears from the Words of the Writ of Right it- 
{lf, & mfg feceris Vicecomes faciat, ne amplius Clamorem 
Fa audiamus pro Defectu Refi. For it is a Rule in Laws 
that all Proceedings ought to be per Gradus, and not per 


Seltum. 
But as where the Land lay in. ſeveral Mannors, the 


BD Suit was to be brought in the Court of the Hundred; | 
4 and fo, if in ſeveral Hundreds, in the County Court: 
after the ſame manner, where it was in divers Counties, 
the Suit in the firſt Inſtance might be brought in the 
King's Court. And inall theſe Matters chere was a great 


r Spelman's GlofF. tit. Comes. Fleta lib: 6. cap. 3. de Detecl Cur. Do- 
minor. 1 Lev. 23 - agreed per Cur. in Dy. — — s Caſe. 

> Brady's ; Pref, o the Norman Hiſt. Bacon on Government, part r. 
Cap. 48. ol. 133. Zouch. N ueic. cdeger pars 3. bell 3. 
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Affinity betwixt our Common Law, and the Cuſtoms of 
Normandy and Milan. | 
And how extenſive ſoever this feodal Juriſdiction was 
in old Time, it is now reſtrained to hold Plea of Free- 
hold without Writ, or * above the Value of 40s. Yet 
the Sheriff, by a Juſticies, has ſtill a Commiſſion to hold 
Plea of any Sum. Alſo the Pleas of the Crown are ta- 
ken away from the County and Hundred, viz. in the 
Turne and Leet, by Magna Charta, cap. 17. and the 
Charters of Infangthefe and Outfangthefe are grown ob” 
ſolete in the Courts of the Mannors, to avoid the Miſ- 
chiefs that aroſe from the frequent Errors of the Stew- 
ards. | 
© But beſides the Pleas cognizable in this Court, we 
alſo find in Bra#on, the King's-Bench armed with a 
Power of correcting the Wrongs and Injuries of all o- 
ther Courts; and it retains at this day a Superintendency 
of all Juriſdictions, ſpiritual and temporal, to keep them AY 
within their Bounds; and fo may it ſtill correct other 23 j 
Errors extra-judicial, tending to the Breach of the Peace, 1 
Oppreſſion of the Subjects, or any other manner of Miſ- 7 
government. For it is truly ſaid, that the juſtices of 
the King's- Bench have ſupreme Authority; the King 
Himſelf ſitting there, as the Law intends. | [ 
| | With 
COR nene 

19 H. VI.8. 14 H. VIII. 15. 6. 

Bract. lib. 3. cap. 7. fol. 106. 1. Lev. 23. Dr. Widdringron's Caſe 
in Mandamus, which were then ſaid to be rare, till within theſe ten 
Years. Styles 457. the Protector, v. Crawford. Cro. Jac. 345. Penſon, 
v. Cartwright in Prohibition. 38 H. VI. 14. 19 H. VI. 54. Error. 
14H. VII. 14. 21 Ed. IV. 81, 82. 


44 Inſt. 71, 73. 11 Co. 98. reſolved in James Bagg's Caſe. 9 Ca. 
118, 119. in Lor Sanchar's Caſes, 34 Aſſ. 7. ruled. 27 All. 22. : X 
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JuRISDICTION of the CHANCERY. 


mention made of the Power of the Capitalis Juſtic' Re- 


gis in the common Writ de Homine replegiando, who 


uſed to determine the proper Cauſes of the King, correct 
falſe Judgments, and exhibit Juſtice to Plaintiffs without 
Writ. | 8 

There were alſo other Buſineſſes tranſacted in this 


Court in ancient Times, ſuch as Feoffments, Releaſes, 


and Conventions of divers kinds, as you may ſee at large 
in Maddox, 


SECT. IV. Of their Manner of proceeding. 


O W *although the King's Court was open to all, 
yet he who ſued for Relief in it uſually paid a 
Fine or Fines, to have Juſtitiam or Rectum in his Court. 
And thereupon he obtained a Writ under the King's Seal 
from the Chancellor, who had the keeping of it; from 
whence came the Phraſe of purchaſing a Writ. And 
thus it came to paſs in proceſs of Time, that in Law- 
Proceedings, the King's Chancery was the Spring or firſt 
Mover ; and the principal or original Writs were called 
Writs of the Chancery, 

And this was alſo found neceſſary in thoſe Ages when 
Men dealt very much in Power; and then the King was 
the great Aſylum to protect the Weak againſt the Migh- 


ty: ſo that it was not a light Privilege to have one's Cauſe 


determined in the Curia Regis; and that Privilege was 
uſually and moſt properly annexed to important Cauſes. 


2 Fleta lib. 2. cap. 2. Maddox's Hiſt. of the Exchequer, cap. 3. ſect. 7. 
> Maddox's Hiſt. of the Exchequer, cap. 3. fol. 8 ſet. 4 65 85 


251 And, 


* With this agrees Fleta, which ſays, that there is 


3 
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2% „% „ 


ſeems to confirm the received Opinion, that it was in a 
very plain and ſimple manner; or elſe it is hardly poſſi- 


ble that there ſhould be no Remains of it in ſome of the 


Abbey Books. However, you may ſee an Example in 
Brady, of the Method made uſe of in old Germany, 
which was probably the ſame, or very near it. There 


Sw &« <4 


But in Fratkce, it is fald, the Uſe of them is Very 
ancient, and William the Conqueror brought thera with 
the Norman Laws into 'Ehglahd, and from Hence they 
were tranſmitted into Scotland, and not With the feudal 
Cuſtoms, is ſome have Tthagined. Yet even in the Nor 
man Times we find a greiit Plainneſs and Simplicity in 
their Proctechings in their Courts; wich continued till 
the Introduction of the Canon and Civil Law by the 
Clergy, while they preſided there, betwixt'the Reigns of 
Stephen and Edidard TH. 'See the Form of ub» Bifhop 
of Bath's holding his Court within his Barony, ard the 
proceeding in it at large in Nfauubx. 


CHAP. 


a Brady's Pref. 70 the Norman rp. and General Pref Selden's Fleta, 
& Eadmer. fol. 6. Dugd. Origin. Juridic. cap. 16. Hickeſii Diſſertat. 


Epiſtolar. Crag. de Feud.. lib. 2. tic. 17. fol. 478. Bacon on Gotern- 


ment, part 1. Cap. 36. fol. 85, 86. 
> Seldcn's Notes upon Hengham, fol. 122. 
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C HAP. III. 
Of +hz ſuſtitia, or Chief-Juſtice of England. 


SECT. I. His Origine. 


E ſhall paſs over the reſt of the great Officers 
AVE who fate in the Curia Regis as afore mentioned, 


excepting only the Juſtitic, and the Chan- 
cellor; it being foreign to our purpoſe to treat 
of them at this time: and we will firſt ſpeak of the Fu- 
Ritia who preſided there, and in the Exchequer. 

The Title of Juſtitia, by which he was called in the 
moſt ancient Times, was at leaſt, if not the Office, 
brought hither out of Nermumdy by Edward the Con- 
feſſor, or rather by William I. For by the Cuſtom of 
Normandy, a Judge is ſtiled Fuſtitia, or Fuſtitiarius (d 
Fuſtitia) from Juſtice itſelf. Afterwards he was ſome- 
times ſtiled Iuſtitiarius Regis Anghe, the King's Fuſti- 
ciur, Juſticiur of England, probably to diſtinguiſh him 
from the King's Fuſticiar of Ireland, Normandy, &c. 
For which reafonalfo, it is likely, other Officets of State 
were called Conſtabularius Anglia, Cancellarius Angliæ, 
Theſaurarius Anglite, &c. 5 | 

| The 


« Spelrman's Gloſſ tit. Aldermannus. Zouch. Deſcript. Judic. tempo- 
ral. pars 3. ſect. 1,2. Maddox Hf. of tte Excbegier, cap. 2 
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The Power and Authority of this Juſtitia, or Chief- 
Juſtice of England, ſeems moſt probably to have aroſe 
from the Ruins of the Major Domus amongſt the French, 
and to have collected in it all the ſcattered Functions of 
that great Officer. But in order to take off the Odiouſ- 
neſs of that Name, he was by ſome called Comes, or 
Companion, Rector, or Ruler, and Princeps Palatii, 
Governor of the Palace; by others, ſupreme and chief 
Juſtice; by a third fort, - Steward and Dapifer, not re- 
garding preciſely the differences of theſe Words. And in 
Normandy it is thought there never was any other Chief- 
Juſtice than the High Steward or Seneſchal of Norman- 
dy, from whom the Chief-Juſtice here differed rather 


in Name than in Office. Nor is it eaſy to divine what 


the Aldermannus totius Anglie ſhould be, of whom men- 
tion is made among the Saxons, unleſs he were. the 
fame with him who was afterwards ſtiled Chief- Juſtice 
of England, | 


SECT. II. His Office. 


& © HE full Extent of the Office of Chief- Juſtice of | 


England ſcarcely appears. He ſurpaſſed all the 
Nobles in Dignity, and in Power all the Magiſtrates.; 
preſiding firſt in the Kingdom, next after the King. 
Certain it is, that he at one time execeted by himſelf 
the Offices of four of the principal modern Judges, v/z. 
of the Chief-Juſtice of the King's-Bench, the Chief 

Juſtice 


* Spelman's Gloſſ. tit. Juſtitiarius, & Comes Palatinus. Brady's Pref. 
ro the Norman Hiſt.fol. 153. Dugd. Orig. Juridic. cap. 7, & 9. Bodin. 
Repub. lib. 3. cap. 6. fol. 343. Seiden Tir. of Honour, part 2. Cap. 5. 

o Spelman's Gloſſ. tit. Juſtitiarius. Bacon on Government, cap. 58, 
6. Maddox's Hiſt. of the Exchequer, cap. 2. ſect. 2, 6, 7. 
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Juſtice of the Common-Pleas, the Chief-Baron of the 


Exchequer, and the Maſter of the Court of Wards. And 
while he preſided in the Exchequer, he had the Trea- 
furer under Him; and the ſole Government and Diſpo- 
fal of the publick Treaſure by his Writ. Alſo the Fo- 
reſts were in many things ſubje& to the Exchequer, and 
conſequently to the Chief- Juſtice of England. And fo 
high was his Power, that He iſſued out his Writs teſted 
after a Royal manner, and by the Prerogative of his Office 
in the King's abſence ruled in his ſtead: and was called 
the King's Vicar, Lieutenant, Viceroy, Keeper and Guar- 
dian of the Kingdom. But in what he differed from 
the High Steward of England, ſince both had much 
the fame Juriſdition, is hard to determine. (The 
particular Inftances of the Nature of his Office, and what 
Powers he exerciſed in former times, you may read at 
large in Maddox. And this the High Steward had pecu- 
liar to him, with the Conſtable and Marſhal, that their 
Offices were in thoſe days hereditary. 


SECT. IN. Of the Diviſion of the Common-Pleas 
from the Curia Regis. 


1 is not an eaſy matter to fix the Time preciſely, but 
the Diviſion of the King's Courts was perhaps begun 
in the Reign of Richard I. or King John, and com- 
pleated in the Reign of Henry III. For in the ninth year 
of H. III. or rather in the 17th of King Jobn, the King 
granted, at the requeſt of the Nobles, that Common 

Pleas 


» Maddox's Hiſtory of the Exchequer. Spelman's Gloſſ. tit. Juſticiarius. 
Lambard's Archion. fol. 42. Bacon on Government, part 1. Cap. 60, 67. 
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Pleas ſhould not follow the King's Court, but ſhould ba 
held in a Place certain, as they accordingly have been ever 
ſince at Weſtminſter. The Place therefore heing now 
fixed, the Judges were alſo to be accounted fixed; and 
as with them the Chief- Juſtice of England could not 
ſtay, for that by virtue of his Office he was to follow 
the King's Court wherever it went; he was firſt of all ob- 
liged to part with this Province, and to give up the 
Execution of it to ſame other Perſon, who thereupon. 
was appointed Chiet-Juſtice of the Commen-Pleas. Af- 
ter this manner the Chief- Juſtice of Exgland loſt a Part 
* 4 Office, not only great and noble, but very * 
ta 
But this Statute does not extend to any Action * 
re vi & armis, where the King is to have a Fine; ner 
does it take away the Privilege of any Court, ſo that where 
a Man is in Cuſtodia Mareſeballi at the Suit of one, any 
other may have a perſonal Action by Bill againſt him. 


SECT. IV. Of the Diviſion of the Exchequer from 
the Curia Regis. 


UT the Chief- Juſtice ſtill preſided in the Exche- 
quer; and till the Erection of the Court of Wards, 


| 33 EH. VIII. the ſame Matters were tranſacted in the Ex- 


chequer. But this too he loſt, as ſome gueſs, in the time cf 
Eduard II. a new Magiſtrate being introduced in 
his bead, who was called Chief-Baron of the Exchequer. 

'Fhis 


2 Inſt. ſur Magna Charta, cap. 11. Cowel's Interpreter, tit. Lati- 
_ | 
* Spelman's Gloſſ tit, Juſticiarivs. 
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This Chief- Baron was anciently one of the Prime of 
the Nobility ; and the zeſt of the Barons of the Exche- 
quer were Barones Majores, or Lords of Parliament, as 
appears from Bracton. And the Term Barons, the French 
uſed for any Judges or Magiſtrates ; which ſeems to have 
been the Reaſon why the other Judges were not called 
Barons, becauſe it was this Court of Exchequer only that 
was brought hither out of Normandy. 

For this Court the Conqueror did erect, after the Name 
of his Exchequer in Normandy, though in the Manner 
thereof it differed not a little from it, For the Exchequer 
of Normandy had not only the Government of the Re- 
venues of the Duke, but was alſo the ſovereign Court 
for Adminiſtration of Juſtice amongſt his Subjects; and 
ſo continued until Lewis XII. King of France, Anno Dom. 
1499, converted it into a Court of Parliament, conſiſting 
of Preſident and Counſellors, and eſtabliſhed it at Roar in 
Normandy, where it now remaineth. But this his Ex- 
chequer in England had only the Direction of his De- 
meſnes and Receipts: the Adminiſtration of common 
+ Juſtice continuing ſtill in that other high Court of his, as 
it was before his coming hither. 


„But Mr. Maddox, in his Hiſtory of the Exchequer, 


ſeems to diſagree almoſt in every Article with this Ac- 
count of it. For he there undertakes to prove at large, 
1*. That the bringing in as well the Curia Regis, as the 


* Spelman's Gloſſ. tit. Barones Scaccarii. Lambard's Archion. fol. 29, 
ec. 4 Inſt. 103. Camd. Brit, fol. 142. Spelman of Terms, cap. 12. 
Somner's Gloſſ. ad decem Scriptores. Hickeſu Diſſertat. Epiſt. fol. 48. 

lt s Eccl. Caſ. fol. 2. p. 34, 35. 

«MEAS, Hof of the Extberns 6. . 4. and 

© s Hiſt. of 3 chequer, Cap. 5, & 6. 4 cap. 4. 
ſect. 4 5 and cap. 35 & 6. : 


Ex. 
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Exchequer, was a patt of that Alteration which the Nor 
mans made here in the Law, by the introducing their 
own Cuſtoms, as they did alſo in Naples and Sicily; al- 
though the whole perhaps was not compleated, by rea- 
fon of the unſettled State of Affairs, till the Reign of 
H. II. 2. That both in England and Normandy, and, as 
ane may ſuppoſe, in other Countries where the feudal 
Laws and Uſages did obtain, the Exchequer was a Sub- 


altern Court, though annexed to the Curia Regis, and 


reſembling its Model. And in confirmation of this, he 
ſays, that there are three large Membranes of a Norman 
great Roll*, extant in the Tower, ſo like in Character, Me- 
thod, and Manner of Entry, to the Exliſb great Rolls, 

or Pipe-Rolls, that they are hardly to be diſtinguiſhed 
from one another. 3». That yet it had a Share of the 
Pleas brought into the King's Court; though how they 
were divided between them, he could not determine, 

And indeed it is highly probable, whatever the Curia 
Regis was in the Saxon Times, that the Normans did in- 
troduce a new Form of their own ; and the Exchequet, 

though in the general Signffication it comprebendec at. 
ſo the King's Court, yet ſtrictly and properly, that part 
of it which dealt with the Revenue, might be diſtin- 


guiſhed from the other: But as to the third: Point, it is 


now ſettled in our Law, that the Exchequer here has o 
original Juriſdiftion of Common Pleas,” but is a Court 
only for the Profit of the King, viz; touching his Re- 
venues, Debts, and Duties, And ſo in Scotland, the Ex- 


« Plow. 208, 209. v. Morgan heli contra Saunders Chief- 
Baron. Mackenzie's tk. be .tit. 1, Vert. Caſe 219. Eads New- 
burgh, v. Wren. 
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chequer is the King's Chamberlain's Court, where he 


Judges what concerns his own Revenues. But for the 
Benefit of the King, in the Diſpatch of the Buſineſs of 
the Court, the Officers and Miniſters of the Court ſhall 
ſue there; and fo ſhall one who is indebted to — 
by ſurmiſe of Nuo minus, &c. partaking of his 


tine: and ſo it was ruled by Skip. 38. Af. 20. For 9 


every thing, fays he, that touches the King, and may turn 
— <o/ide MBE, ws ID 


cogniſance. 


s ECT. v. oy Binn of v new and her 
Order of Chief. Juſtices, which flill continues. - 


HE King often uſed to join with the Chief- Juſtice, 

in the Office of * Viceroy or Guardian of the 
Realm, other Nobles, who were alſo called Juſtices of 
the Kingdom. And R. I. divided the Chief-Jufticeſhip 
in another manner, into two Magiſtracies, diſtinguiſhed 
into ſeparate Juriſdictions, vix. North, and South, as ap- 
pears in the Catalogue of Juſtices, But they were ſoon 
united again, And their Power fluctuating till the de- 
ceaſe of H. III. they were reduced into a lower Claſs?, 
by Ed. I. For the King obſerved how powerful this Ma- 
giſtrate was*, in ſtirring up and cheriſhing Uneaſineſſes 
in the Kingdom, and how troubleſome to his Father and 
Gyr: he thought it adviſcable therefore to pull 


Speltnan Gloſſ. tit. Juſtitiarius. 
Phiip ga made 45 H III. was the lef. Dugd. Orig. Juridic. 
2 35 Spelman's Gloſſ. fol. 41 
Gaufrid, the Son 0 o Perer eg 
e ws ſo bis death, 1 — 
time Ria of England. Mac. "Ii 
2 down 
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down their Loftineſs, a well in their perſonal Dignity, 
as in the Extent of their Office. And thus the great Men 
of the Kingdom, having been often paſſed by in the Confu- 
ſion of the Times, he began a new Order or Chief-Juſti-- 
ces, choſen out of the inferior Nobility. An Order not 
popular, nor ſtubborn, nor puffed up with great Alli- 
ances, or with a numerous Train of Followers: but cau- 
tious, well inſtructed in the Knowledge of themſelves, 
and much more famous for their Skill in the Laws. Fos 
now from this time forwards the Science of the Law grew 
to a more exalted Perfection. Nor was it any longer to be 
acquired at leiſure Hours, by ſuch as followed different 
Studies, as the Nobles, the Art of War; the Clergy, Di- 
vinity: but required all the Powers of the whole Man, 
throughout his whole Life. He reſtrained his Power al- 
ſo within ſtraiter Limits. So that now being removed 
from the Helm of Affairs, and from the Extent of his 
ar cient Greatneſs, he was confined altogether to the Bu- 
ſineſs of the Courts, and in giving Judgments, having 
the Title of Chief - Juſtice of the Pleas to be held beſore 
the King, or, according to others, Chief- Juſtice of the 
Upper Bench. For which, ſee the * Writ by which he 
is conſtituted, as it, in all probability, retains its ancient 
Form. Rex, &c. E. C. Militi Salutem ; Sciatis quod 
conſtituimus vos Fuſticiarium noſtrum Capitalem ad Pla- 
cita coram nobis tenenda, durante bene placito, noſtro Tefte, 
&c. Which Writ being called Breve, doth in few words 
comprehend the Subſtance of the former Letters-Patents; 
and theſe Alterations were made by Authority of Parliament, 
though not now extant, For it is a Rule in Law, that 
ancient Offices muſt be granted in ſuch Forms, and in 


4 Loſt. 80, 81. n 
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ſuch Manner, as they have uſed to be, unleſs the Altera- 
tions were by Authority of Parliament. 

The reſt of the Judges B. R. have their Offices by 
Letters- Patents, which ſee there; and where, in 5 Ed. IV. 
137. it is holden by all the Juſtices Cam. Scacc. that a 
Man can't be Juſtice by Writ, but by Patent; or Com- 
miſſion, it is to be underſtood of all the Judges, except 
the Chief-Juſtice of this Court: but both the Chief- 
Juſtice, and the reſt of the Judges, may be diſcharged 
by Writ under the Great Seal. 

- * Some therefore will not allow this great Magiſtrate to 
be now called Chief- Juſtice of Exg/and. And the Lord 
Coke was threatned in the Reign of King James, for 
giving himſelf this Title, in the Frontiſpiece to his 10 
and 11 Reports; but he followed the vulgar manner of 
ſpeaking, and not altogether without Reaſon. For the 
Chief- Juſtice till retains all England under his Juriſ- 
diction, as to the preſerving the Peace, and Dignity of the 

Crown. Alſo ſending his Warrants to the extremeſt 
Parts of the Realm, he prefixed the Title England in. 
the Margin, as a Mark of his Authority. Divers Par- 
liaments therefore have not diſdained to- call and own 
him, even in our Times, ſpoiled (as he is) of his an- 
cient Greatneſs, Chief- Juſtice of England; as: you may 
ſee in the Stat. 34 H. VIII. cap. 26. 37 H. VIII. cap. 
12. and in the Decree upon that Statute, 2 Ed. VI. cap. 
13, and 18 El;z. cap. 12. and in a private Statute, 23 
Eliz. cap. 5. cited in the new Book of Entries; tit. Action 


upon the Caſe, Stat. 5, Cc. 


SECT. 
* Srelman's Gloff. tit. J uſticiarius. 
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SECT. VI. The Yuftices ancientiy choſen out of che 
—_—_- 

HE * Juſtices, and all the reſt of thoſe that fol- 

L lowed the Courts, were anciently choſe out of the 

Clergy for the moſt part. The Laity then being more 

fond of War than Learning, and this as well among the 

French and Normans, as the Engliſb and ot her Nations: 


as you may ſee of the Normans, in the old Cuſtumary, 


cap. g. and among the Exgliſb the fame Cuſtom pre- 
vailed, without doubt, as with the Nor mans. And 
Matth. Paris (Brady ſays, Malmsbury) ſhews this Norman 
Cuſtom to bave remained among the Exgliſb in William 
the Second's Time; faying, that there was not a Clergy- 
man but what was a Lawyer. Yet one canno but admire 
their Breach of the Canons, which fo ſtrongly prohibit 
Egcleftaſticks from ſecular Offices. It is certain, that 
when Hubert Walter, Archbiſhop of Canterbury, was 
made Juſticiary * of Exgland by Richard I. Pope Innocent 
enjoined the King, under the Peril of an Interdiction, 
that he would remove the Archbiſhop from the Office of 
Juſticiary; more eſpecially (fays he) ſince it is not lawful 
for Biſhops to embarraſs themſelves with ſecular Affairs. 
Matth. Paris in Anno 1198. The King immediately 


obeyed, 


* Spelman's Gloſſ. tit. Juſtit. Seiden Diſſertat. ad Fletary. Brady's 
& i to _ Norman 0, fol. 154. and is his gen. Pref. fol. 4. 2a. 

WEE See the Reaſon given, Dugd. F 
— ſo it — Saxon — cap. 8. Dy” 

> When the Biſhops begun to be meer Judges of ſecular Courts, then were 
they prohibited by many Canons. Spelman Rem. fol. 146, Anſwer to an 
Apology for Archbiſhop Abbot. 8 

See s Hiſtory of the Exchequer, fol. 25. 8 
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obeyed, making Gaufred the Son of Peter, Juſticiary. 
Nor did any more of the Clergy ever after attain this 
Dignity; except the Biſhop of inchefter under King 
Fobn, and Hugh de Pateſbul, Clerk, in the Reign of 
H. III. (and Jobn Manſel.) 

But the Eccleſiaſticks continued in the other Offices 
of Juſtice, Officials, and Miniſters to the Time of EA. 
ward I. But when they daily offended more grievouſly, 
in the Adminiſtration of Affairs, nor was the King 
able eaſily to puniſh the Delinquents, by reaſon of 
the Privilege of their Order; being mindful of the Ca- 


nons, he took care to remove them by degrees (as the 


King of France did alſo) and to bring Laymen in their 
room, whom he could reſtrain more freely, For being 
accuſed of any Crime, they took Refuge * in their Cler- 
gy: although they had before renounced it, or till- then 
concealed it, covered over with a ſecular Covering, as 
the Cuſtom at that Time was. Hence the Linea Ca- 
liptra (which they call a Coif, and the Serjeants at Law 
make uſe of at this day) was firſt, as is thought, intro.. 
duced to hide the clerical Tonſure : of which ſee Spelm, 
Gleſ. under the Title Coiſa, and Matth. Paris in Anno 
1234- 


PART 


a Ser Dy. Horley's. Caſe, Keeilw. 1Br, &c. Lancelote's Andes ks. 4, 

V 
f 

1% be tried only by #heir Ordinary; fo that, after vi#* 


there being no ahbere rheybad ts fried pet Pares in Pariet, 
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PART II. 


Of the Original Juri ſdiction of the 
Chancellor, and Court of Chan- 
cery. 


u—_ 


* » 


CHAP. I. 
Of the Chancellor. 


SECT. L 


Ir remains that we treat of the Chancellor 
and Court of Chancery, The Office and 

c = Juriſdiction of the Chancellor is manifold , 
bor uſually he is a great Perſonage, a Coun- 
SSS ſcllor of Eſtate, and Prolocutor of the 
higher Houſe of Parliament, He is alſo Keeper of the 


Great 


»Lambard' ? Archion. fol. 56, 59. Camd. Brit. 143, 
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Great-Seal of the King. And hath moreover a two-fold 
Juriſdiction, the one of Common Law, the other of E- 


quity; the firſt being limited in Power, but the latter 


more abſolute and infinite. 


No for the better underſtanding the bi 
them both, we will examine the Matter by _ And 


firſt, for his 8 D.! 


SE C T. II. Whence he came, 3 his Original Duty. 


fore the days of Edward the Confeſſor; who having 
ſpent a. great part of his Time in Normandy, firſt brought 
the Uſe of the Seal from thence into this Realm, and 
with it (as is ſuppoſed) the Name of Chancellor alſo, whoſe 


Office then was at the firſt to make and ſeal the King's 


Writings. 
Yet by the word Writings, it is not meant that he had 


the Authority of making original Writs here, before the 
Time of the Conqueſt: for thoſe came out of Normandy 
too, as the very Forms of moſt of them, being expreſſed 
in the Book of the Norman Cuſtoms, -may lead a Man 
to think; and the rather, becauſe the Saxons our Anceſ- 
tors, whoſe proceeding in Judgment was de Plano, and 
without Solemnity, did not uſe (fo far as has been yet ob- 


ſerved) to call the Parties by any Writ or Writing, but 


to ſend for them by certain Meſſengers, which they 
termed Theines, that is to ſay, Miniſters or Servants. 


* Lambard's Archion. fol. 61, 62. Dugd. Origin. Judic. cap. 16. 
F 


*cannot be credibly ſhewn out of any Hiſtory, as ſome . 
think, that ever there was in England any Sealing of ; * 


Writings, or Mention of the Name of Chancellor, be- 25 Fi": — 
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And fo in the Norman Cuſtoms, it ſeems that they ſent 
Serjeants, without original Writs or Mandates in writing. 
And even after that manner of ſummoning by Writ was 
brought into uſe and cuſtom here, yet was not the ſeal- 
ing of the Writs immediately committed to the Chan- 
cellor. For you may ſee in Glanvil's Book, that the 
original Writs of his time had this Form; Tefte Ranul-- 
pho de Glanvilla, &c. which was the Name of the Chief- 


| Juſtice of the King's Courts, under whoſe Seal they — 


abroad. 


SECT. III. 


T * muſt be confeſſed, however, that the Chancellor 
had the keeping of the Rolls of Record, and the 
making out of original Writs, either at the ſame time 
that the Common-Pleas was erected, or not long after 
it: that is to ſay, either under the Reign of H. III. or 
elſe in the Reign of Ed. I. who, as Judge Prifot re- 
porteth of him, laboured carefully to reduce our Law 
into Order and Writing; and, as all agree, may 
therefore not unworthily be accounted our Engliſh Juſti- 
nian. And although the Houſe of the Rolls, which 
has been. of long time, as it were, the College of the 
Chancery-Men, was built at the firſt by the fame King 
Henry III. for another Purpoſe, viz. for the Suftenta- 
tion of fuch Fews as would give their Names to Chriſt, 
and was therefore called © Domus Judæorum: yet that 
11 fl VI. Archion. fol. 67, 68. 
5 H. VI. fol. 42. a. Selden proves this to be meant of the m—_ 
11 Briton. 35H. VI. Firzh. tit. Gard. 59. Selden's Diſſertat. ad 


m, cap. a. 
: Spelman” s Gloſl. 
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hinders not, but that the ſame Houſe might ſhortly after 
be converted to another Uſe, upon Experience, as it is 
likely, that few Converts were found amongſt the Jews 
to inha bit it. ; | 

And thus you have the Chancellor furniſhed with the 
Seal of Grace, and the Seal of common Juſtice ; and with 
him the Chancery for keeping of Records, and the Clerks 
for the framing of Writs. 

And ſuch was the Court of Chancery at the time when 
Fleta wrote, as appears from his Deſcription of it. 
There is, ſays he *, amongſt the reſt, a certain Office 
* called the Chancery, which ought to be committed to 
* a prudent. and diſcreet Perſon, as a Biſhop, or other 
«©: Clergyman of great Dignity, together with the Care 
of the great Seal of the Kingdom; whoſe Subſtitutes 
<« are all the Chancellors in England, Ireland, Wakes, 
« and Scotland, and all who have Cuſtody of the King's 
Seals every where, except the Keeper of the Privy- 
Seal. To whom are aſſociated Clergymen, honeft 
e and circumſpect, ſworn to our Lord the King, who 
1% have a more ample Knowledge in the Laws and Cuſ- 
'« toms of England. And to their Office it belongs to 
te hear and examine the Petitions and Complaints of 
«« Plaintiffs, and to give them a Remedy ſuitable to the Qua- 
0 lities of the Injuries ſhewn by them.” And another, 
at the ſame time faith thus, © The Chancellor, as in the 
Court, fo at the Exchequer, is of great Authority; ſo 
that without his Aſſent or Counſel, nothing of mo- 
«© ment may or ought to be done, But this is his Office 


* Fleta. cap. 13. 
Dial. de ' 
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er while he ſits at the Exchequer; to him belongs the 
keeping of the King's Seal, which is in the Treaſury: 
* but it does not go from thence, unleſs when with the 
« Precept of the Juſticiar, (i. e. the Grand Juſticiar of Eng- 
« land) it is carried from the lower to the upper Exche- 
quer, by the Treaſurer or Chamberlain only, to do 
* the Buſineſs of the Exchequer ; which being over, it 
« js put into a Purſe, and the Purſe ſealed by the Chan- 
« cellor, and ſo delivered to the Treaſurer, to be kept 
<« by him. | 

«Alſo when there is Occaſion, it is preſented ſealed to 
ce the Chancellor in the Eyes of all, never to be preſented 
« by him or any other, in any other manner. Alſo to 
<« him belongs the Cuſtody of the Roll, which is of the 
* Chancery, bya Perſon put under him.” 

But although the King's Chancellor is frequently named 
in the Hiſtories of the Kingdom, the ancient Hiſtorians 
fay little concerning his Duty, or the Nature of his Of- 
fice. A few Memoirs may be here added : He was wont 
to ſupervife the Charters which were to be ſealed with the 
King's great Seal; he uſed likewiſe to ſuperviſe and ſeal 
the Writs and Precepts that iſſued in Proceedings pend- 
ing in the Curia Regis, and in the Exchequer. And af- 
ter the Diviſion in the King's other Courts of Law, he 
was one of the King's prime Counſellors in Affairs of 
State, and did Acts of divers kinds in the Palace, as well 
in judicial Proceedings as otherwiſe. In ancient Times 
he was alſo wont to act together with the Chief Juſticiar, 

| and 


» Maddox's Hiſtory of the Exchequer, cap. 2. ſect. 9. Hickeſit Epiſtola 
8. of the Difference between the Chancellor and Referendarius (in France,) 
ee Mabillon de Re diplom lib. 2. cap. 11, &c. 
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and other great Men, in Matters of Revenue at the Ex. 
chequer ; and ſometimes with the other Juſticiars Itine- 
rant in their Circuits. And thus the Chancellorſhip, 
from a ſmall beginning“, became in proceſs of time, an 
Office of great Dignity and Preeminence. When the 
Number of Royal Charters began to multiply; when the 
Pleas and Cauſes in the King's Courts grew numerous 3. 
and when the Grandeur of the High Juſticiar came to 
decline, the Power of the Chancellor waxed, as it ſeems, 
greater than it had formerly been. And, it is generally 
imagined, the Chancellor's Office received a conſide- 
rable Acceſſion of Power and Dignity, from the Great- 
neſs of ſome. of the Perſons who had borne it. And it 
ſeems, the Chancellors of other Countries acquired by 
degrees, the like Additions of Greatneſs. and. Preemi- 


NnENCE.. 


S Ber. 


8» for the Authority of the Chancellor in Joly 39. NN. 
ment; it appears not what Juriſdiction he has (his 27 
Court of Equity, and ſome Powers given by late Sta- men? 
tutes, only excepted) which is not incident to the making 
or keeping of Records. For he hath Power to hold 
Plea of Scire fac. for Repeal of the King's Letters Pa- 
tents, of Petitions, Monſtrans de Droits, Traverſes, Piir- 
titions in Chancery, of Scire fac. upon Recognizances in 
this Court, Writs of Audita Quyerela, and Scire fac. in 
the nature of an Audita Querela, to avoid Execution in 
this 


Paul. /Emyl. E 104. a. 
b Lambard's e fo to 70 N 
© 4 Inſt. 79, 80. Lambard's Archios, 58. 
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this Court; Dowments in Chancery; the Writ de Dore 


effignanda upon Offices found Execution upon the Sta- 


tute Staple, or Recognizance in nature of a Statute Sta- 
ple upon the Act of 23 H. VIII. (but the Execution 
upon a Statute Merchant, is returnable either into the 
King's-Bench, or into the Common-Pleas;) and all per- 
ſonal Actions by or againſt any Officer or Miniſter of 
this Court, in reſpect of their Service or Attendance 
there. | 

But he cannot forgive the Error of another Court; 
and even Error committed in his own Court, ſhall be 
reverſed in the* Parliament. Neither can he try any Iſſue 
taken before him; for that alſo muſt be done in the 
King's-Bench. And that moved Scroope, Chief-Juſtice 
of the King's-Bench, Mich. 1 Ed. III. in a written 
Report, to ſay, that the Chancery, and the King's- 
Bench, were but one Place, vis. the Bench of the 
King; and that the Chancellor may by his hand, 
without Writ, deliver any thing to be tried i in the Bench 
of the King. 

* And what is done by the hand of the proper Officer 
of the Chancellor, may be well enough ſaid to be done 
by Him. And though the Clerk of the Petty-Bag, car- 
rying the Record without an Order, has committed a 
Fault to this Court, yet that will not prevent the Record 
from being well removed. 

But 


* Lambard's Archion, fol. 68, to 70. 
„And not in B. R. even on < Latin Side. The King, v. 
1. Vern. Caſe 116. * Crompton. 11. b. 37 H. VI. 15 contra. 
4 Inſt. 80. Dyer 31 
© 10 Ed. III. b , 65. cited 2 Inſt. Inft. 80: Same per Schard. 
4 M. 1700. between the King he arden of the Fleet, ruled by 
the Lord-Keeper clearly. Abr. Caſes in Equity, fol. 128, 129. 
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* But after T'ryal had, it is to be remanded into Chan- 


cery, and there Judgment to be given. And if there be 
a Demurrer in Law, it ſhall be argued and adjudged in 


this Court. And fo it ſeems in all Caſes, if the Iſſue is 


not to be tried by a Jury, as by the Biſhop's Certificate, 
or the like, | 

Yet the Chancery may adjourn any Cauſe pending 
there at Common Law, and may tranſmit the Record 
of it into B. R. either after or before Iſſue or Demur- 


rer joined, or both; and there the Record is to come 


entire: and it was faid, the conſtant Practice is, that it 
ſhall not be remanded. For it is a known Rule, - that 
when a Record comes into B. R. it ſhall never be re- 
moved out of the ſame Court. 


SECT. V. Of the Great Seal. 


F* > follows that we ſpeak of the Great Seal, and its 
. Uſe, as it ſtill remains a conſiderable Branch of the 
Office of Chancellor. It was objected, that the Great 


Seal of England, which is the Organ by which the Law 


is conveyed, is not powerful nor binding in Scotland; 


and therefore thoſe born in Scotland, not inheritable to 


the Laws of England, &c. 


But for the Matter of the Great Seal, the Judges 


ſhewed, that the Seal was alterable by the King at his 
pleaſure, and he might make one Seal for both King- 
dams. For Seals, Coins, and Leagues, are of abſolute 
Prerogative ta the King without Parliament, not reſtrained 

to 


i Inſt. — 3 Saund. 2 — 33 Morton adjudged. | 
oor 796. 804. 7 Co. 20. tber Chief- es in the Ca 
the Union of Scotland with En Jand. Salk. 510. — Cafe of the 24 
nd Queen, v. Knollys. 2 And. 116, 
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to any Aſſent of the People. But for further Reſolution 
of this Point, how far the Great Seal doth command out 


of England, they made this Diſtinction: That the Great 
Seal was current fer Remedials, which groweth upon 
Complaint of the Subjects, and thereupon Writs are ad- 
dreſſed under the Great Seal of England, which Writs 
are limited their Precinct, to be within the Places of the 
Juriſdiction of the Courts that muſt give the Redreſs of 
the Wrong; and therefore Writs are not to go into Fre- 
land, nor the Iſles, nor Wales, nor the Counties Pala- 
tine; becauſe the King's Courts here have not Power to 
hold Plea of Lands or Things there. But the Great Seal 
hath a Power preceptory to the Perſon, which Power 
extendeth to any Place where the Perſon may be found: 


as an Habeas Corpus, which is a preceptory Writ, to have 


the Body of his Subject; and may be directed into Scot- 
land, or any Place where the King hath Miniſters ; elſe 
how ſhall the King come by the Perſon of his Subject, 


whom he would command? 


SECT. VI. How to be made uſe of. 


UT the Lord-Keeper faid, that though he had 

the Cuſtody of the Great Seal, yet he could make 
no Uſe thereof, but according to the Courſe of the 
Court ; and therefore .could not put the Seal'to a Writ 
of Error, till it had been firſt ſigned and allowed by Mr. 
Attorney: and he took it, that a Writ of Error in a cri- 
minal Matter, was ex gratia Regis in all Caſes, but 
where 


a 1 Venn. Caſe 163. 14. Crawle, v. Craule. 
1. Vern. Caſe 168. — 5 Caſe. 
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where Proviſion is made for the ſame by the Statute; 
and is not due ex Debito Fuſticiz, or de Curſu. 

And upon a Caveat being put in, to the paſſing of the 
Patent of the Office of Warden of the Fleet, upon hear- 
ing Counſel, the Court faid, It is a Matter of great Con- 
ſequence to the King, and to the Subject; ſhould the 
Seal be put to this Patent, it might occaſion a general 
Eſcape of all the Priſoners in the Fleet; and therefore 
would know his Majeſty's Pleaſure, before a Ar. 
paſs the Grant*. 


SECT. VI. din Alan 


HIS Court is Offcina Fufticia, out of which 
all original Writs, and- all Commiſſions which 


paſs under the Great Seal, go forth. Which Great Seal 


is Clavis Regni, and for thoſe Ends this Court is ever o- 
pen. And this Court is the rather always open, for 
that if a Man be wrongfully impriſoned in the Vacation, 
the Lord-Chancellor may grant an * Habeas Corpus, and 
do him Juſtice, according to Law, where neither the 
King's-Bench, nor Common-Pleas can grant that Writ, 


but in the Term- time; but this Coutt may grant it ei- 
ther in Term-time or Vacation. So likewiſe, this Court 


*2 Vern. Caſe 157. Col. Leightow's Caſe. 

d See more of this Matter in à little Treatiſe fe ding Sigilli, on 
Plea for the Lords. 2 Co. 17. Lane's Caſe 11 The Earl 7 
Devon's Caſe. Co. Lit. 7. a. 2 Roll. Abr. — 4 "Fitz. Nat. Brev. 


65. 2 Inſt. 555. Artic. ſuper Chartas, _w Stat. 27 H. VIII. cap. 
11. pi Caſes in Law and Equity, fol. 47. Vernon, v. Benſon. 
Moor 475. - The Queen, v. Dodd dingron. 1 Leon. 90. Sir Francis En- 
lefield's 7856 Kel 3 Cater's Caſe. "On Car. 369. 4g v. 
roard, . ley, v. Manning. 8 Co. 18. er 179, 133. 
85 © 4 Inſt * 10 * Inſt. 552, 2 Inſt. 39) 40. pton of Courts, 
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may grant Prohibitions. at any time, either in Term or 


Vacation: which Writs of Probibitioh are not return... 


able; but if they be not obeyed, then may this Court 


grant an Attachment upon , the Prohibition, returnable 


either in the King” s-Bench, or Comioti-Pleas: | 

And as in Term-time ſome Days a1 are exempted from 
Term Buſineſs, and ſome Portion of the Day from ſitting 
in Courts; ſo in the Vacation-litis and Days 8 
ſome Law Buſineſs may be preferred, by expreſs Per- 
miſſion of the Common Law, as Matters 75 Peace or 
Concord, ſuppreſſing of notorious Offenders, and Works 
of Neceffity, & ublcunque in mora promptiim eft peri- 
culum. Upon theſe Reaſons, the Admiral Court is al- 
ways open, for that Strange ts, Merchants, and Sea-faritig 
Men, ' muſt take the Opportunity of Tides / and of Winds, 
and of other Neceſſities, and cannot, without Ruin or 
great Prejudice, attend the Solemnities of Court. 80 
likewiſe the Chancery, being a Court of Piety, is faid 
to be always open: but this is to be underſtood, as 
it is Oficina Brevium & Conſitorium Aqui & Boni, not 
where tis prætorium Juris communis, and proceedeth 
in courſe of common Law; and ſo is the Book to be 


taken which fays, that neither the Upper Bench, nor 
the Chancery are fixed Courts; and the Chancery may 


ſit out of Term, at any Time when they pleaſe; and 
their not ſitting in the Vacations, is for the Eaſe and 
Convenience of the People. 


of Terms, . and in Gloſſ. tit. Cancellarius. Cro. Car. 
722 by all th 8 
d Styles 234. anon, v. Law, ruled, 
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SECT. VIII. The Chancellor was ä the 
King's Chief Chaplain 


' Neiently* „as we ſaid before, only Gn and 

Biſhops exerciſed this Office of the Chahcellor- 

ſhip, who had alſo the Care of the King's Chappel, and 
— in their cuſtody the ſacred Monuments repoſited 
there, called Rolls and Records. Hence it came about, 
that the Chancellor adminiſtred all Eccleſiaſtical Matters 
belonging to the King; diſpoſed of the Churches; and, 
in the King's Name, performed the Office of Viſitor : 
and he being the King's chief Chaplain, had not only 
the ſuperior Care of his Chappel, but of his Chancery; 
for a ſpiritual Perſon was the more fit, after the Opinion 
of them in former Times, to give Advice according to 

Equity, and good Conſcience.” So that ſuch as then 
ought Relief in Equity, were Suitors to the King him- 
ſelf, who being aſſiſted with the Chancellor, did miti- 
gate the Severity of the Law, in his own Perſon, when 
it pleaſed him to be preſent ; and did in abſence either 
refer it to the Chancellor alone, or to him and ſome 

other of the Council, 


* Spelman's GloſT. tit. Cancellarius. 
3 of Courts, fol. 47. Fitz. Nat. Brev. 42. as Nel. OP. 18. 
0 
0 Madan 's Hiſt. of the Exchequer, cap. 2. ſect. 9. fol. 41, &c. Lam- a 
bard's Archion, fol. 71, 72. Chaplains includes the Name of Clerks, and 
may be conventual; and the Maſters in Chancery were formerly the King's 
Chaplains, and for their Preferment, the Chancellor had Diſpoſition = 
the King's Benefices under Twenty Marks per Annum Valve. Lit. 
A 7 The K. v. Brockham, & al. by the Reporter. Crompton * Coarts, 
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SECT. IX. How Appointed. 
Agitratuum * creatio lege Regia in Imperatorem 
tranſlata eft; and fo in England, the Chancellor 

was wont to be appointed to his Office by the King, 
and the King is well apprized of all his Judges that he 
has in the Realm, as well ſpiritual as temporal. But the 


Chancellor was not in former Times perpetual, but to 
continue either two or three Years, oftentimes but for 


two, or one ſingle Year; and ſometimes there were ma- 


ny of them together, ſucceeding each other by Turns. 
Walter de Gray (who was afterwards made Archbiſhop 
of York) in the Seventh Year of King John, gives to the 
King (as appearsby the Words of the Record ©) 5000 Marks 
for the Chancellorſhip of our Lord the King, during his 
Life, and for a Grant of the fame by the King's Charter. 
But H. III. in the furious Times of the Barons Wars, 
made a Bargain with them, that the Chancellor, the 
Treaſurer, and the Chief- Juſtice, c. ſhould be choſe 
from Year to Year: which * Election, all the great Men 
of 


2 Crag. lib. 1. tit. 16. ſect. 21. Maddox's wc of the Exchequer, 
fol. 4: 2 H. IV. 10. 5 Co. 7, 8. is Cordey's Caſe. Spelman's 
Gloſſ. tit. Cancellarius. ox's Hiſtory of the Exchequer, fol. 43. cap. 
2. ſect. 9. & fol. 46. Where he ſets down AS Inſtances bow the Great Seal 
has at ſeveral Times been committed to Keepers, or otherwiſe laid up or 


chion, 6, 57. 

d Same. Cotton's Poſth. 194, 195: 

© In dorſo rotuli finium hujus Anni. 

« Sir Robert Cotton's View NH Reign of H. III. fol. 20. Spelman's 
_ fol. 415. Matth. Weſtm. Anno 1265. Lambard's Ar- 
chion. 

* Rot. Parl. 15 Ed. III. Memb. 2. n. 14. It is prayed that tbe 
lection of the great Officers of the King, as Chancellor, Treaſurer, &c. 
might be in Parliament, 2 Roll. Abr. fol. 164. Pl. 13. and ſee Pl. 14. 


. diſpoſe - _ Prynn's Opening of the Great Seal, and Lambard's Ar- 
Same. 
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of the Kingdom then aſſerted did belong by the ancient 


Law to the Parliament; and Ranulph de Nevill, Biſhop 
of Ely, being Chancellor, refuſed (as © Matthew Paris 


fays) to deliver up the Seal to the King, when he de- 


manded it; declaring, that he could by no means do 
this, when he had it given him by the Common Council 


of the Kingdom, &c. Yet the King took it away, and 


delivered it to ſeveral ſucceſſively, to be kept by them; 


but the Profits as Chancellor remained ſtill to Ranulpb, 


by that Name : for the King himſelf had continued the 
Chancellorſhip to him, by his Charter dated 16 Nov. in 
the Thirteenth Year of his Reign, to hold during his 
Life. Theſe things were done in troubleſome Times, 
and of old: the more modern Election has been by the 


Kings alone; of whom, when H. VIII. had left the 


Care of this to his Counſellors, they thought fit to paſs 
by the Biſhops ; but Edward VI. and Queen Mary were 


of a contrary Opinion, 
„Math. Weſtm. is Ann. 1260. Patch. Paris, is Anno Dom. 1236. 
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CHAP. II 


Of the Riſe and Progreſs of the Chancery, as 
a Court of Equity. 


S EC T. I. 


r' remaineth then that we ſpeak of his Court 
of Equity; which ſeems not altogether ſo 
ancient as the other. 

The * Chriſtian Princes being mindful of 
human Frailty, and deſirous. to take away 
all Objections in diſtributing Fuſtice, took for their 


Council the Nobles and Barons, whom Caffiodorus calls 


the © lefſer Senate, This was formerly obſerved very reli- 
giouſly, throughout all Europe. And from hence our 
ancient Kings uſed to * ſwear, before the whole Kingdom 
and Prieſthood, that they would adminiſter Juſtice and 
Judgment truly in their Kingdom, by the Advice of the 
Nobles. There is a multitude of Examples, in which 
the Kings in former Times determined the Cauſes brought 
to the Palace, not by the Advice of any one, but of the 
Nobles 
« Lambard's Archion, fol. 70. 
d Spelman's GloſT. tit. Cancel'arius. Dugd. Orig Juridic. cap. 17. 
Lan s Archion, fol. 70, & 


© Aulam. 
Leges Edouardi Confeſl. cap. 16. 
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Nobles in general. But being weary of ſo great a Load 


of Buſineſs, they were forced to truſt the judicial Power 
to Perſons delegated for that purpoſe. Upon this, ha- 
ving erected Courts ſeparate from the Palace, they allot- 


ted each ſeveral Part to many, but left not any to one 


ſingle Judge ; conceiving, that Juſtice, as well as Truth, 


would be fafer in the hands of many. Inſomuch that 


even in * the inferior Courts in the Country, they ſuffered 
not any one to preſide by himſelf, But thoſe Cauſes, 


which being extraordinary, fell not under any of the 


ordinary and ſtated Juriſdictions, they determined ſhould 
be brought to the Palace, as the Oracle of the Kingdom. 
For this end it was, that Edward I. who was a ſtrict Ob- 
ſerver of the ancient Courſe, provided by * Statute that 


W 410 of Fradi, cap. 6. Of the ancient Government of England, 
53. Ae; | | 
» Artic. ſuper Chartas. 28 Ed. I. cap. 5, Same. Lambard's Archiqn: 


fol. 70, 129, 1 


. 3 
Bet my Lor 4 Coke ſayt, he coul find yo Statute that gives the Parey 


ie ved Remedy in Equity. As for. Articuli ſuper Chartas, 28 Ed. I. cap. 
— That i he Chanctther, Foal 4. ices rhe Kine's- Beach, were ro fol- 
* the Court; ſbat is to be intended ,only when they were required : for 
both the Chancery, and the King's-Bonch, were at that Time 47 
Courts, during the ſeveral Terms of the Tear, as by infinite Records doth 
. Nor was the. Chancellor's Attendance required to, afſit in Matters 
7 ity, which bad no Being then, but to foal _ Writs, and the like. 


2 lost. fur Artie. ſuper Chart. cap. 35. 4 Iuſt. 73. 10 Co. 73. The firſt | 


Parliament I find touching this Matter, is 17 R. II. cap. 6. Au is 
the Roll of the ſame Parliament, I find the rf Decree ** ever 1 ob- 
ſerved. Rot. Par. x7 R. II. Nu. 10. Joh. de-Windfor's Caſe, which 
ſee there at large. 4 Inſt. 82, 83. 2 Init. 553, 554. So the Commons 
petition 3 H. V. Num. 46. againſt theſe Subpenas out of the Chancery and 
Exchequer, of Matters determinable at Common Law, uubich never were 
granted, nor uſed before the Time of the late King Richard; that ſohn 
Waltham, formerly Biſbop of Sarum, of his Subtilty invented and begun 


ſuch Novelty, &c. 1 Rol. Abr. 371, 372. Same cited and argued, Ca- 


ſes in Equity, fol. 234. And in 14 R. Il the Parliament would not ad- 
mit of Redemption. Hale's Hiſt. of the Common Law, fol. 46. The Caſe 
at large, 1 Ch. Caſ. 219. per Hale. Fl 
| | But 
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the Chancellor and Judges of the King's-Bench, ſhould 
be conſtantly attendant upon his Court; that the one 
might declare what the Law was, the other give Advice 
in Matters of Equity: ſo that the King, by their joint 
Aſſiſtance, might not err in giving Judgment. But the 
ſucceeding Kings being engaged in continual Wars and 
Troubles, and often forced to croſs the Sea, were obli- 
ged to leave this Province to a Conſiſtory of Nobles, who 
were of their Council, with whom they themſelves are 
always ſuppoſed preſent. And eſpecially to the Chancel- 
lor, who was at the head of them, as well upon the ac- 
count of his conſummate Wiſdom and Prudence, as of 
his Nearneſs to the King, and his great Skill in Affairs. 
But it is worth our Enquiry, whether at this time of 
day, he alone had the Cognizance of Cauſes? For in 
the Firſt Vear of Edward III. the Bounds of the Foreſt 
of NVindbir being in conteſt, he had certain of the No- 
bility of the Kingdom joined with him, and they all 
ſat in the very Court of Chancery; for ſo it was then 
called. And by a Statute of the Twentieth Vear of the 
ſame King, the Power of enquiring into Extortioners, 
and Fomenters of other Men's Suits, and many more 
ſuch Delinquents, was not given to him alone, but toge- 
ther with the Treaſurer. Afterwards, in the Thirty- 
ninth Year of his Reign, when he decreed a Judgment 
given in Aſſize of Novel Diſſeiſin, void, but in vain; 
| he 
But for a tual Law, and for the true Furiſdiftion of this Court, 


fee Stat. 15 H. VI. cap. 4. 4 Inſt. 83. 


Tet it encreaſed _ all, when cane! Wolſey was Lord Chancellor 
England, Anno VIII. and continued until the 21 Tear of the 
ame Ring; of whom the old Saying was verified, That great Men in ju- 
dicial Places will never want Authority. 2 Inſt. 553. And ſee the 
Articles againſt him. | ; 
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he was affiſted by the Treaſurer, and others of the King's 
Council. But however this Matter was, (viz. either by 
flinging off his Aſſociates, or they declining it) the Juriſ- 
P and by the Sta- 

tute 36 Ed. III. cap. 9. many things were left to his 
Cognizance only. (And by this Statute *, the Chancel- 
lor was not only made ſole Judge in this newly erected 
Court, but was enabled alſo to proceed in Judgment 


thereafter, by his own Diſcretion ; for otherwiſe, the 


Words, Without other Suit, were not beneficial, 9 

The Exerciſe of this Power therefore growing more 
frequent, and many more being cited and delayed in 
Chancery, than ſeemed juſt and reaſonable, the People 
petitioned in © Parliament, in the Fourth Year of H. IV. 
to put ſome Reſtraint upon it by a Law, but did not 
prevail : yet the King anſwered graciouſly, that he would 


give Orders that it ſhould be done more ſparingly for the 


future, Something like this is faid to have been moved 
in the Parliament, in the firſt Year of H. VI. viz. that 
no-one ſhould apply to the Chancellor, without a Certi- 


ficate of two of the King's Judges, that he had no Re- 


ay by the Law of the Land. 

But there happened about this Time a ſort of publick 
Neceſſity, which required the Aid of a Court of Equity, 
For by reaſon of the incertain State of Affairs in the 
.. Kingdom, there was hardly a Man that had not con- 

veyed over his Eſtate to Truſtees: who often breaking 


' a Lambard's Archion, fol. 72, 73. 

» See a great Number. of theſe Petitions in 1 Rol. Abr. 371. A Lam- 
bard's Archion, 152, 153. 4778.3 © 

Petit. Parl. | . © 


415 H. VII. 13. b. per Frowike, ch uſe ; 
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their Truſt, Recourſe was had to the Chancery; and up- 


on their Application, a due Remedy obtained. And tru- 


ly as theſe be the firſt Beginnings, that are to be found in 
Statute-Law, concerning this Authority of the Chancery 
Court; ſo alſo, it does not appear that in our Reports 
of Common Law, there is any mention of Cauſes before 
the Chancellor for Help in Equity, but only from the 
Time of King H. IV. in whoſe Days, by reaſon of theſe 
inteſtine Troubles, Feoffments to Uſe did either firſt be- 
gin, as ſome have thought, or elſe did firſt grow common 
and familiar, as all Men muſt agree. Yet for Experience 
there was nothing more uſual in Obits, and ſuch Con- 
veyances are as ancient as R. Il's Time. But theſe being 
invented by the Clergy to evade the Statute of Mortmain, 
this Court was complained of by the Laity; till the 
Wars of Lancaſter and 7obrk made it neceſſary for them 
too to put their Lands in Truſt, to fave them from For- 
R 16:6 

The Chancery upon this began to extend its Juriſdic- 


tion, and daily encreaſing by a new Acceſſion of Cauſes ; 


whatſoever ſavoured of Rigor, or Breach of Faith, or 
evil Conſcience, was brought into this Court: and what 
the Profeſicrs of the Law moſt complained of, the very 
Judgments of their Courts were called in queſtion, Not 
that * it is lawful to infringe them, or at any time to a- 


void them, (for this is forbid both by the ancient poſi- 


tive Law and by the Statutes of the Realm) but, as be- 
ing given according to the ſtrict Rules of Law, they of- 
ten 

* Lambard, fol. 74, 75. Bacon's Reading on the Statute of Uſer, fol. 


200 14, 10. Law of Uſes, fol. 3. Poph. 78. is Chudleigh's Caſe f er 


Popharn, 1 


Same, Lit. Rep. 37. Anon. 
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ten are contrary to Equity, the Plaintiff is reſtrained 
from carrying them into Execution; and thus the Judg- 
ment remains unimpeached : but is rendered altogether 
uſeleſs and ineffectual. 

This extraordinry Prerogative, a certain Chancellor 
in old Times granted more ſparingly, nay often refuſed, 
as threatning the very Being of the Laws of his Country; 
but his Succeſſors were more tenacious of it. And from 
hence, formerly Quarrels aroſe, and of late Suits. King 
James therefore at laſt, ordered the Records and Memo- 
rials of the Chancery to be examined into; and it ap- 
pearing by many Inſtances, that the Chancellors made 
uſe of this Juriſdiction from the beginning of the Reign 


of H. VII. he confirmed it by his Privy-Seal, dated 


18 Juy, 1616. 


SECT. II. Objections anſivered. 


UT here we have mighty Adverſaries to encounter 

withal, the which maintaining with their whole 
Force the ordinary Juriſdiction, will in no wiſe yield to 
any ſuch abſolute and unbridled Authority. And there- 
fore firſt of all, that great Charter of the Liberties of 
England, which we may call the firſt Letters of Manumiſ- 
fion of the People of this Realm, out of the Norman 
Servitude, doth by the Mouth of the King, among o- 
ther Freedoms, ſpecify this one ; Nullus liber Homo ca- 
piatur vel impriſonetur aut difecſetur de libero tenemento 
ſuo vel liberis Confleetudinious furs, aut W aut exu- 


Un de Diverſite des Courts. fin. 
b Lambard' 2 fol. 125. u 
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let, aut aliquo modo deſtruatur, nec fuper eum ibimus 
nec ſuper eum mittimus, niſi per legale Judicium partum 
ſuorum vel per legem Terra. By pretence of which Grant 
many have ſince thought themſelves freed from that ir- 
regular Power which the former Kings, and their Coun- 
cil of Eſtate, had exerciſed upon their Subjects and fan- 
cied that they ought not henceforth to be drawn to an- 
ſwer in any Caſe, except it were by way of Indictment, 
or by Tryal of good and lawful Men, being their Peers, 
after the Courſe of the Common Law: whereas indeed 
theſe Words of the Statute are to be underſtood of the 
Reſtitution then made of the ordinary Juriſdiction in 
common Controverſies, and not for Reſtraint of the ab- 
ſolute Authority, ſerving only in a few rare and n 
Caſes. 
a Again, in that the Commons of the R Realm aſſented 
firſt in the Parliament, 28 Ed. I. cap 5. that the Chan- 
cellor and the Juſtices of the King's- Bench ſhould fol- 
low the King whereſoever he went, to the end that he 
might always have at hand, Men learned, and able to 
adviſe him in ſuch Caſes as * admitted to the hearing 3 
yet ſoon afterwards in the Parliament 25 Ed. III. cap. 4. 
28 Ed. III. cap. 3 1. (ſuch is the Weakneſs and Imperfec- 
tion of Man) the Subject which ſo deſirouſly fled to the 
King and his Council for Succour, did as haſtily retire and 
run back to the ordinary Seat and Judge again. Alſo for 
the utter Diſcouragement, and beating down of all ſuch 
as uſed to prefer unto the King any Accuſations, Suggeſ- 
tions, or Petitions againſt other Men, a further Law was 
made by the Parliament, 37 Ed. III. cap. 18, that they 


ſhould 
"Lambard's Archion, fol. 144, 145, 129. 
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ſhould be ſent with their Suggeſtions before the Chan- 


cellor, Treaſurer, and the King's Great Council, and 
ſhould put in Sureties of Taliation; that is, to incur the 
fame Pain that the other ſhould have, in caſe the Sug- 


geſtion were found untrue, But one Year's Experience 


made that point to be ſoftened, by the introducing a 
new Law, 38 Ed. III. cap. g. which taking away the 
Taliation, gave order that ſuch falſe Suggeſters ſhould be 
impriſoned only, until they had both made full Agree- 
ment with the Party moleſted, and Fine and Ranſom 
with the King; and then within a few Years after, theſe 
Accuſations grew ſtill more and more odious, ſo that it 


was decreed by the Parliament, 42 Ed. III. cap. 3. that 
if any thing ſhould be done in that behalf, contrary to 


the old Law of the Land, the fame ſhould be void in 
the Law, and holden for Error. Nevertheleſs, theſe 
Complaints were yet again thought fit to be admitted, 
and thereupon, the Statute 17 R. II. cap. 6. willed che 
Chancellor alone ſhould have Power by his Diſcretion, to 

to award Damages againſt any Perſon that ſhould make 
untrue Suggeſtions againſt another, before the King's 
Council. Which Authority -the Chancellor exerciſed 
many Years together, till at length his Writs of Sulpæna 
flew ſo thick abroad, for Matters determinable at the 
Common Law, that he alſo was charged not to exceed 
the Bounds of Authority delivered unto him; fo that the 
Parliament, 15 H. VI. cap. 4. ſtayed the granting of the 
Subpæna, until that Surety were found to anſwer to the 
Party grieved, as well his Damages as Expences, if that 
the Matter ſhould not be made good, that was contained 
in the Bill of Complaint againſt him, 


As, Hiſtorical Eſſay on the 


But in all this whole Proceeding of the Statute-Law 
in this Matter, as well as the Petitions upon which they 
were made, it is covertly confeſſed, that Complaints up- 
on juſt Cauſes, might be moved before the King and his 
Council, and that the Commons of- the Realm ſought 
only to be delivered from Troubles and Coſts, that grew 
by unjuſt Accuſations. And although the Commons 
have ſeemed in ſome other Parliaments, generally, and 
without any Exception, to impugn this royal Preroga- 
tive, yet have the Kings always moſt gravely and conſi- 
derately repelled that fort of Attempt. : 

* So that whenſoever this Court of Equity took begin- 
ning to be a diſtinct. Court, it is moſt certain, that the 
Power thereof was always in exerciſe, 

And with this agrees Doctor and Student, who Gays, 
that Equity is not ſet as a ſpecial Ground of Law, but 
rather as a thing permitted, and not prohibited ; be- 
cauſe there is no Record of it in the King's Courts, But 
it ſeems, that if a Statute were made againſt it, ſuch Sta- 
tute would be againſt Right and Conſcience, 


r. U.. Equity @ ſpecial Truſt in the King, and 
to be adminiſtred only by the Chancellor, in his Name. 
OW“ that part of Juriſdiction which is called E- 
quity, being oppoſite to regular Law, and, in a 
manner, an arbitrary r is ſtill adminiſtred by 
* 


* Lambard's Archion, fol. 75. 

b Doctor and Student, cap. 17 

© Hobart 63. in the Caſe of Martyn, v. Marſhall & Key. 8 P. 52 
Judged by Sir C. Wray, and the Court, B. R. Inſt. 87. in Periott- 
Caſe. of P. reſolved 12 Co. 114. in the Earl 1 Derby” Caſe. 
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the King himſelf, and his Chancellor in his Name, ab 
initio; as a ſpecial Truſt committed to the King, and 
not by him to be committed to any other. And fo it 
was faid by Serjeant Hitcham to have been reſolved by 
Poph. Anderſon, Gawdy, and Walmſley, that the King 
could not grant to the now Queen to hold a Court of 
Equity. And that alſo it could not be by Preſcription, 
for the King can't grant any thing in derogation of the 
Common Law. But tenere Placita according to the 
Courſe of the Law, may be granted and preſcribed ; and 
the Chancery in London, and the Cinque-Ports, are by 
Parliament. And there in the Margin it is faid, Note, 
this Reſolution is againſt the Coup”) of Requeſts. 

So in Oxford, their Juriſdiction is by the Charters of 
14 R. II. and 14 H. VIII. confirmed by an Act of 13 
Eliz. But the Exchequer has had a Chancellor and 
Seal, time out of mind, and ſome have collected from 


thence, that there ſhould alſo be in the Exchequer, a 
Court of Equity, before the Statute of 33 H. VIII. cap. 
39- and then it muſt be a Court of Equity by Preſcrip- 
tion, for we find no former Act of Parliament that doth 
create and eſtabliſh any ſuch, Court; and if it be by Pre- 
ſcription, then judicial Precedents in Courfe of Equity 
muſt guide the ſame. _ 

* Soa Prohibition was prayed to the Dutchy Court, for 
holding Plea by Engh/b Bill of L' in the County Pa- 
latine, and Hale C. J. faid, That the Conftitution of a 
Chancellor don't conſtitute a Court of Equity. For there 


is a Chancellor of the Garter, and there was a Chancel- 
lor 


2 1 V. LON El. 647. , 

2 Ven. 62. Sir Tho Draper, v. Pr. Crowther. 1 Ch. Caf 237. 
Pratt, v. Taylor 

< 4 Inſt. fol. 118, 119. 

4 Lev. 24. Fiſher, v. Patten. 
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them ever held a Oourt of Equity. And he faid, that is 405 


the Statute of Ed. IV. don't give them 2 Court of Equi- vs ji 5 ; 
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1 . ty, but a Court of Revenue. But how-their Court of 
2 Equity came to be holden, don't plainly appear, but ET 


N 


4 
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perhaps it might be begun in the Time of H. V. beſore 
the Statute of Ed. IV. but he and ui agreeing; "that 
it might be inconvenient to examine their Power, aſter TEN 
ſo long Continuance and Practice, as · by the Precedenss 
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